internal Revenue Service

memarandum

CC:TL:TS/MKEYES

date: 15 JUN 1388

to: District Counsel, Helena MWV:HEL
Attn: Tom Ritter, Attorney

from: Director, Tax Litigation Division CC:TL

subject: I

Certification of Issue to State Supreme Court

This memorandum is in response to your reguest for technicai
advice regarding whether the Tax Court can certify an issue to a
state supreme court.

SUes

1. Does Rule 44 of the lontana Rules of Appeiiate Proceaure
perimit certification of issues tc the state supreme court py the
Tax Court?

2. Under what procedures can the Tax Court certiiy an issue?
3. As a natter of policy, should certification be used or
encouraged?

N

We believe that Rule 44 of [Montana Rules of Appellate
Procedure is appiicable to the Tax Court as a "Unitea States
Court", However, this issue should not be certified as it does
not meet the other requirements for certification: the issue 1is
not Gispositive of the federali litigation and {iontana law 1s not
unclear on the point. This is a matter of statutory
construction. There is ample Hontana case law on statutory
construction.

The Tax Court should be able to certify an issue under Tax
Court Rule 1, if the state Supreme Court has a procedure
applicable to it.

We do not favor certification for policy reasons, even

though the option is not available under most state procedures.
hlthough many areas of tax law are affected by state law issues,
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Gue to the reqguirements placed on eligibillity for certirfication,
it is unlikely that many isgues could oe¢ certified or neec to ue
certifiea.

Facts

Responcent filed a motion for summary judgment arguing that
the transfer of property to a shelter promoter by county
comnmissioners was in vioiation of speciiic state gtatutcr
governing the transfer of county propercty. Since this transier
was iilecgal under state law, 1t 1s veia, and there was no sale.
Therefcore, petitioners cannot take ITC anu depreciation

eductions for the property as they coulid not acgulre the
benefits and burueng of cwnershiy.
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Statutory authority for the acguisition, transfer, anu
manageaent of property and puildings 1s governed oy CnaﬁteL & or
Titie 7 of the liontana Code. In particuiar, 1i.C.A. Secticns 7-U-

2211 through 7-8-2214 specify the proceoures reguired to e
foiiowed oy a county desirinyg to sell and exchange county
property.

7-8-2211. Authorization to sel: and exchange county
property. (1) Boards of county commissionere of this stace
have the power to seil, traue, or excnange any real or
personal progserty, however acguired, belonging to the county
business ur the preservation of its property.

(2) Whenever a COUDqu purchases eguipment as provided in
7-5-2301 through 7-5-2308 [reguiring competitive bidding],
county eguipment whicih 18 not necessary to the conduct oL
the county business nay be traded in as part of the
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purchase price arter appratssal as provised in 7-6-2214 or
may be scld at public auction as provided in 7-8-2212, in
the discretion of the boara.

(3) Any sale, trade, or exchawge of real or personal
property shall be accomplisaed under the provisions of Title
7, and in an exchange c¢f read proHerty the propertiez shaw
be appraised and nec exchange of county property wmay be na'
uniess property recelveu in excnange tnerefor shali be of an
equivalient vaiue, 1In the event the properties are not ol
egulvasent values, the ezchange nay be completeu 1f & cash
payment is macge 1in add'“‘on to the delivery oI title Lov
~roperty having the iesser cash vaiue.
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7-3-2212, hotice of saie and punlic auction reguired for
C tes5, Uniess otherwise provideco, if the reaa. or

S Frogerty souchit to o Sold 15 reasonabiy ¢f a vaiug
in excessz ©f §52,500, the sa.e shail be at pubiic auction at
the courthouce door arfter tie previous notice given Ly the
PUDLICation in & newspauper puplished in saic county. Toe
notice shai. e publlshed once a week for 4 successzive weesio
anu Lostew in rive pupiic raaces in the county.
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G

7-5-2213, Termg ¢I saie. (1} The sale shail pbe Ifour
such terms as the board of county COMLIISS10RErS Ma)
proviueu &t least z0% of the purchase price shala
casn. ALl uelerreu payents on the purcnase pirilce
provesty SoLd shall wear interect at the vate of 0%
annum, payabie annualliy, and may De extenaec over
¢ not more than 5 yearc.
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(2) !lo sale shall be maue at public auction or te any
schiooi district without public auction for less than 90% of
the agpprarsea value,

{3) Lo title to any piopeity S0ld unaer tie provisions of
7-0-2211 thnrouqgh 7-6-2220 shall pass frow the county untci.
tne purcnaser or his assigns shali have paid the fulil amount
of the purchase price therefor intoe the county treasury for
use anu benefit cof the county.

7-6-2214, Aprreaisal reguirec for certain seares. Unlecs:s
otherwise proviced:

(1} in ail sales of property of a vaiue in excess oI
$2,500, there must, before any cale, be an appraisal thereor
by the boarc and at a price representing fair market value
of such property. Such appreisec value sha:i be stated in
the notice of sale.



{2) no sale shall be made at public auction or to any
school district without public auction of any property
uniess it has been appraised within 3 months prior to thne
date of sate,.

Chapter 12 of Title 7 oi the licntana Co4e governs rurai
improvement districts, The chagpter provides the statutory
framework for the creation, imnprovenent, maintenance, district
taxation, and the iscuance anu redemption ¢f bonds by the
district. In 1983, the liontana legislature passed lontzna Coue
section 7-12-2127 which reads as forlows:

7-12-2127. Transfer of operation, coentroi, anu ownershii of

inprovenent districec facitities to @ utility. Whenever a
specral improvement distiict hias Deen created in accordance
with the provisions of thig part for tne pucpose oL
providing the feciriities through wailch a reguiateu utitrity
18 Lo provite utiiity cervices to the wsstrict, the
COMlECi0oners may, upon such terms and conuitiong as may Le
agreel to, transfer the operation, control, and ownershiyp o
the faciiities to the regulated utiiity for tne use by the
utility to provice utiiaity seivices.

It i3 our pousiticon that section 7-6-2201 et gzey contreois tne
trancsfer of county pioperty, Petitioner:s contena that those
sections are general and that section 7-1Z2-2217 controls tne
transfer of the subject property. The uestion of certificaticn
cf thie issue to {lontana Supreme Coult vas ralsed oy petiticners'

counse. curing a conference cari with Judge

Discussion

I To determine i:f Tuie 44 of the liontana uies GE Apieliace
Frocedure permits certification by tne Tax Court, in thls Ccase oi
any case, there are three suvissues tihat must be auuresseu,
First, ig the Tax Court a "United States Court" within the
meaning of Rule 44? Second, 1s the issue to be certified
dispositaive of the federal iltigation? Finaily, 15 state ifaw cn
the lssue to be certified ambigous oI unciear so as to regulre
the state suprene court's opinion?

Rule 44 provides in relevant palt:

(z) Power to answer. thenever 1in an acticn
pending in a United States Court it shaill
appear that there is a controiiing guestion
cf liontana iaw as to which there is a -
substantial ground for uifference of opinion,
a juage of the Uniteg Stgteg Court whereln
the action is pending may certily that the
cuestion upun which adjudication is sought is



contrcelliing in fewerai Jlitligation and the
acjuuication by the supreme court of lontana
wWili materially advance the ultiumate
termination of the federal ititigatiocn.
Rendition of an answer Dy the supreme court
of Montana to any such guestian OrL iaw
certifiea to it is discretionary with the
supreme court of lMoentana, anc it may refuse
tc render an answer 1if .t &ppeairs thnat therve
is anothner g¢round for wetermination of tuoe
case penaing in the Uniteld Stetes Court, or
1f£ the questicn for adjucicaticn 1L net
clear:y cefinec, or if the (uestion 1w not
adeguately briefed or argueda.

Te wuetermine 1L Ruie 4 priies to the Tax Court, 1t wuzt e
cecerieined if the Tax 't o6 & "Unaiteo Stetes Jeurt" witliin tuae
Leaning OL Ruse 44. re iz no gefinitionai cection in the
Pules ¢f dppeliete procedure Gefinung the term "Unitved State
Court." 1llor does the terw appears to e defined anywnere in

Mormtana Code., Artuouch it woula ifogicad:y seen that tae Taux

Courc 18 a "United States Court" since 1ts titie i United States
Taw Court and it is not a foreigyn court, the answe! nay not Le Lo
Siwpic. The tern "Uniteu States Ceourt" may be a tepn of art uced

Ly ‘lontana to define articie IIL courts. Tartle 20 UL.E.C. seciien
451, which is the definitionai section apgpizicable to juoiciary,
excludes the Tax Court as & "court of the Unitec States." Tne
term "court of tihe Uniteg States" is defineu in section 451 as
torlovs:

H

"Court cf the United States" includes the
Suprenme Ccurt of the Untied States, court of
agpeals, district courts constituted by
chiayter © of thig title, including the Couct
of Internation&l Trade and any couit createu
by an act of Congress the judges of which are
entitled te hoid cifice curiny goou vehavior.

The Tax Court was estabiished under ‘arcticie I ¢f the
Constitution as a court of record. Thne juuges serve [ifteen year
terms and may be reappointed. Sge ILR.C. & 7443, In Shapen v
Compiggsionegyr, 66 T.C. 515, 533-34 (19706), aff'a, 581 F.Z2a 1273
{9th Cir. 1978), this Court held that the Tax Court 1s not a
"court of the United States" as describea in 28 U.5.C, § 19Z0.
The Court in Sharon based ite holding on 26 U,S.C. § 451.
Although it is a constitutionei court, the Court in §haron noted
that the United States Tax Court was consciousiy excluded by
Congress fron the definition of & "court of the United States
uncger 28 U.S8.C. § 451. gee S. Rep. No. 1559, to accompany
J.R.3214, &Ctnh Cong., 24 Sess. 2 (1%48). In the report, the
JuGiciary Committee recomnmended that ail Tax Court provisions be



omitted from tie Diil, whicn oricinaliy sougat to inciude the Taxn
Court within the statutory framework of Titie 28, U.8.C., the
Judicial Code, rather than within Title 26. See also McOuigston
v. Commissioner, 78 T.C. 607 (1982), @gxf'u, 711 F.2d 1064 (9th
Cir. 1983).

The definition under 28 U.S.C. § 451 is appilcable to
article III courts and not article I courtg, Jgowen v,
Commigsioner, 706 F.2G 1087 {(lltn Cir., 1883). The Lankruptcy
court is alsc exciudew from the definition enmureated in 2&
U.5.C. § 451, nuL uO 11:c ﬁudces nold office during gouG behavior.

! N , Dz B.R. BZ27 (B.C., W.D. v,

cee 1 e [ =

1965%). 1In Un;;e States v, George, 62% F.Z2d 1081 {34 Cir. 188G6),
the Third¢ Circuit held tiat a tervitorial court is net a "court
0f tne Unitea States." The district court of tone Virgin Isianal

Wwat NOt createc under articre IIL, sectilcn I, nour Jo the judges
noeic orrfice Juring cood Jeuavicr.

Aithough 1t 12 not cireai what Ilentana means oy "Unitea
States Court”, it is eapparent that tne Tax Court ig nct a "courc
of the United States" &z 1t 13 Gefined in Tivie 28, It may L
neipiui te ioon at other states' certiflcation procedures to see
if any cuidance <¢an oe ascertained as £o whether ilontana's
certiflication procedure apniles te the Taxn Court.

licst states have adopted a procedure for certification wiich
fcllows the Uniform Certificetlon of Questiong Law Act. ELEvery
ctate that provades for cevtification aszlicws guestions from
tne United States Suprene Court or frcm a fecerear Court of
Lppeais. 1L/ OCf the 35 states that have acopted a certification
procevuure, 20 of thegse states aliow federal district courts to
certify questions. Some cstates aiso ailow for other federal
courts. 2/ llontana i1s one of the courts that wouid appear tu
provide e certification procecure for other fecgerar courts, as ot

l/ The folicwing 35 States, as weli as Puerto Rico, have
atopted a certification zrocedure: Arabawa; Arizcna; Celicrawu;
Connecticut; Deiagwere; Florida; Gecrgla; lawali, Igano;

Indiana; Iova; Xansas; Kentucky; Louisiana; laine; larylana;
Massachusetts; iMichigan: Hinnesota; lHississippi; llebraska; lrew
Hampshire; llew liexico; lew York; North Dakota; Oklahoma; Orecon;
Puerto Rico; FnoGe Isiand; Scouth Carolina; Soutll Dakota; Texas;
Washington; West Virginia; Wisconsin; Wyoming. See 17 Wright,
Miller & Cooper, Federal Practice and Procedure: . Jurisdictiocn

§ 4248 n. 20 for listing of state statutes

2/ Alabama provides for "a court of the United States".
Colcrade provides for the Claims Court. HMichigan and Scuth
Carcilna proviue for any federal court.



provides for a "United States Court.” To date the courts wiicn
have useC the procedure in liontana are federali cistrict courts
and the HNinth Circuit Court of Appeals. See Zahrte v, Sturn, o661
F.238 17 (hont. 1583), (The issue certified by the Ninth Circuit
involved whether the defense of assumption of the risk stili
exists as & compie;e baL to pla;nblff s Lecovery 1n a producte
liability action); HHILT) 714
P.24d 155 (liont. 1986) (The Mintno Circuit certified tueution oL
whether & yartneLanlp haa the capacity £0 sue 1n 1ts own nawne};
iri Y ] Pa anc .5 461 P,2¢ 192 (Mont. 156%),
{(District Court certified an issue oOn lnsurance coverade).
Certification was denied in Glen Falis Insurance Co, v, Jricn,
474 P.2¢ 700 (ilont. 1670). The liontana Supreme Court notec tnat
the denial for certification was not because the guestion wabs
ful.y answered in ah eariier opinion (4¢1 P.2d 189), but that
juriscictaicn was werere tne District Court who coulu piroperiy
Lane the Getesrmination.

It 1s obvious that lionteana does not Lilit certif:cation to
courts which have appel.ate review, and since 1t cie not use tie
term "court of the United States" as many of the state statutes
Go, it wouiu appear thet the Tax Court could use tne procedure.
e have peen unable to iccate any leglsiative history oi the
appeiiate ruies which would indicate any legis:ative intent in
tne use of the term "Uniteu States Court.”

Thie second anu thira pert of the yuestion of whether the
certification provision could ke usec by the Tax Court i100KDS to
whetner the 1ssue is dispositive of the federal latigation and
whetner there is doubt a&s tc the liontana law on the issue.
Certification is a proceaure which is within the discreticn ot
the court asking for it. Ilowever, thne state suprewe courts can
alsec refuze to answer an issue 1f it is not «ispositive of the
feveral litigation anc the supreie court s oplinion woula be
mereiy advisory. See Bovter v, Commisgioney, 6638 F.2d 136z, 1365
{4t Cir., 1981); Uatter of Cercified Ouestion, 548 P.2a 1310
{\ivo. 1576); s \'4 i v race, 668 F.Zu 1140
{i0ctn Cir. 1982), cert, depied, 459 U.S. 830 (1%&z).

In Doyter, petiticners optained a Haltian civorce in
December, returned .to jlaryiant and remarried in January.
Petitioners did s0 every year to avoicu the marriace tax penaity.
The Tax Ccurt held that under laryiand law the migratory aivoerces
were not recognized., Petltioners appealed.

The Fourth Circurt noted that despite the fact that the Tax
Court couid not use the larylana cercificaticn procedure (cniy
avallabie to Supreme Court, Court of Appeals and district
courts), certification woulc have been 1nappropriate since it
woula not have been Gispositive of the litigation. Tne issue of
whether hary.ancu recognizes higratory divorces would not address
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the issue of whether the divoices in guestion were in fact snaiw
The Court noteu that when there is a gue:tlon of federal law
present and undecided, the decision of whicn may be wholily
dispositive of the case, discretion shouic be e: tercised not to
certify a guestion of state iawv.

Certification should oniy be used wien there 1s doudt az Lo
the local iaw. The fact that there may be willficulty in
ascertaining iocal law is no excuse for rewitting the lzsue Lo &
state court. It 15 & froceuure wulcn uuoulu be ﬂLlLlZeb with
restraint. ; 416 U.5. 386, 350-3T1,
(1874), "Prudent exercise of the aigscretion to ELtlIy is
important. Al. certifying courts should be keenly awere of thesr
oblication not to abdicate their LESJOHJLUlLLLj to decrue issues
bLUuELll DELQLC them. " W eyica s

age dzre of vright, 673 F.bupwp. 760, 764 (Z.D. Va. i1587).

PR

Other "factors" to pe consicered in ueciding waetner o
certify incluwue the c.oseness of the duesticn; the exiztence of
suificient cources of state law te permit & pranciplec
conc.usiovn; the degree tu wihicha consicerations of Ccunity are
relevant; and the practical simitations of the certification
process, such as desay inherent 1in beginning another proceeding.
] ‘ 5;’0 P.uuyr. 28, 30 (N.D. wWWa.

' 526 D.24 Z66

In oar : ' :
14 F.2u 7064 (1975), the FPifth Circuit used the Alanala
ertification procecire 1n a pudsiished opinion for the f{irst
me. The case invoived ah action tc recover proceeds frowm «
life insurance policy. The Ceurt of Agpeals notec tnet these
"oruinary, repetitive contract interpretations which vecause of
their recury:ing nature inveiving literalily bunaredg of contractce
with many pubiic poiicy factors affectiny the weifare of iocal
citizens, cali for uneguivocal resclution oy the final court,”
Zenerally most certified yuestlons deal wilth insurance statutes,
PLGJUCtS ;JdOiiltj, and¢ other tort law guesticns. See pofate of
Had Mp i ., 655 F.Za 887 (Otﬁ Cir. 1581) (life
insurance proceeds, estate taxes, community PLoperty); Irion, 461
P.2a 195 (ins urance, ixreach of statutory auty of causing transie
of title). 2Zahrte, 661 P.2¢ 17 (products liability); Decker
Coal, 714 P.24 155 (breach of contract, partnersnip's capacity
sue).,

.

[

The reyuirements for certification under Rule 44 of the
Montana Ruies of Appeliate Procedure are: (1) that there is a
controiling yuestion of Hontana law for which tnere is a

bstantial ground for difference of opinion; and (2) the
adjudication by the supreme court wiil materiaily advance tie
uitimate termination of the federal titication. In this case tae
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issue thnat would be certifiec to the llontana Supreme Court is
whether a county in lontana must receive fair market value for
property upon disposition of special improveent district
property. In other words, ao the sections of Titie 7, Chapter ¢
control the provisions of Title 7, Chapter 12. This issue will
determine whether the county comuissioners had the authority to
transfer the property for no money consideration, thereby
determining whether the contract was void under lontana law.

However, determination of whether the action of the county
CCenmisslioners was ultra vires may not be dlspos’tive of the case.
If the :lontana court holds tnat the county commissiocners could
sell tiie fand for nc consideration, respondent may argue, even 1ii
the transifer was valid under licntana law, that there was no

econumic substance tc the transaction, that it was uwerely for &
tax aveiaance purpose, and that_dié not acguire
penefits and purcens of ownershilp.

Furthermoure, thig issue appears to be one Gf puce statutory
constructlicon upon which there arpears to be awmplie cage iaw.
Language of the statute should be construea 1n accorcance with
1ts usuai ang ordinary acc eytunce with & view to giving vitailty

to ang making operative all provisicons OL the iaw, &aha to
accomprish the intention of the legislature when ascertainabie.
*tL 4 [ D 508 P 2d 563 (Mont. 1973) in

543-44, (liont. 1270},
the court notec that it is establiished that if cne statute deais
with a subject in general and comprehensive terms and anocher
geals with part of the same subject in more minute and derinite
way, Lo the extent any necessary repugnancy exists between such
statutes, the sgpecial statute wili prevaili. In this case the
statutes are not inconsistent, but section 7-8-2211 is nwre
explicit. 8ee alco State of Townseno v, Daviuson, 531 P.2u 370
(iiont. 15%75). The Tax Court should be able t¢ ceternine wiiica
statute controls or if there ig any conflict between theuw. In
acdition, this type of issue is not one that is generally a
recurring issue like insurance, product lLiabllity and tort cases,
wiiere state courts feei it is ilmportant to exnercise control.

II. C W'J“t 1S

The next question to be considered :s under what procecures
could the Tax Court certify an issue to the state court. Tu date
no issue has been certified by the Tax Court to a state court
according to our research., It was considered in Boytexr v.
Commissioner, 74 T.C. 989 (1980). There 1is no ciscussion of the
procedures toc be used in certifying since Jucge Wilbur came to
the conclusion that, because there was no laryland law on the
issue of migratory divorces, he coula research the issue as well
as the state court. On appeal the Fourth Circuit notecd that the
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Tax Court did not have the cption of certifying the issue under
the llaryland certification procedures as it was not available
under state law. Bovter v, C.I.R., 6686 F.2d 1382, 1385, n.3 (4th
Cir. 1981). The state procedure in llaryland only allows the
following federal courts to certify an issue: the U.S8. Suprene
Court; a Court of Appeals; and district courts. The Court &aiso
noted that certification woulc not have been appropriate because
there was a question of federal law that was present and
undeciaed, the decision ¢f which may be wholly dispesitive of the
case.

It is cuear that the Tax Court ias no specific ruie for
certifying an issue t¢ the state supreme courts; under Tax Court
Rule 1 it woulid appear that & judge couic certify an issue 1f the
ctate court has a provision allowing the procedure. Host of the
state certificatiaon statutes lict the procedures to be folioved
te get an iscuz certifiea., S0 once tioe csgue Cf certificatiGn iz
wresented to the Tax Court, and if tihe Tax Court deciaes on
certification, then the proecedurec iisted in the state statute o
rute shoulc be follouwed. In iiontana, Ruze 44 of the aAppesiate
Proucedures, subsection (w) - {h) Lists tue process to be
folilcowed,

bt
4
i
.

Finaliy, as a matter of policy we do not favor
certification, uniess the law 1s SO unclear ol anibiguous on an
135Ue and that issue would e ulspositive of the tax iitigation.
In tax cazes, tnere are often severelr theories, anc the rssue to
certified may nct be dispositive of the entire litigation. The
Tax Court has repestediy cecluec caseg invoiving state law
issles, as numerous areas of tax law are affectes by state faw
(i.¢., ailmony, divorce, partnership .aw, insurance, anc estatc

tax). See Sgith v, Comnagsioper, 84 T.C. 8e%, 8806 (19G55)
(Valiuity of ass umutlon ayreenent vetween petltloner and
partnershiy rects upen state law); Zrandg OIONL 3 oner, 81 7.C.

821 {(1%C3) (Ihetner a limited partner 1g liablie as a generax
partner ib guestion whlcn nus t be analyzed under state iaw);
sctate o ' r i 66 T.C. 41 (1576) (To deterninc
if any "incidents of OW“@LShlE' are in life ingurance pollcy at
time of death, both teLmu oL pollcy unu state law must be
considered); Harolg : r, 69 T.C. 487
(1977) (Capacicy cf trustee to liticate is determined by stete
law); t . S T.C. 423 (1267) (Under Lew Yorx
Uniform Commercial Code the petitioners were guarantors and
therefore they were not personaily liable within the meaning of
section 465(b)(2)(A)); Erig b S r at i V. L,
T.C. keno. 1984-322 (When titie passes 1s determined under
Penngylvania law),
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It shou:d also be noted that if certification 1s usedq, a
measure of celay is built intc the Tax Court gproceeding. Deiay
is not favored in the Tax Court, particulariy since the state iawv
is not digpositive of the litigacion.

Finaily, the ultra vires actions by the ccounty officiais are
not the "repetitive," across the boara type of action that tie
state supreme court neecc to adaress, suchl as insurance or
proGuct iiability cialms whiclh mey have an ilmpact on nany pecgle.

you have any Juestions regaruilng tals menorandlii,
marsha Keves, Taw Shelter Dranch at FT'S 566-4174.
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